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MEMORANDUM
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Subject: Preparation for discovery motions
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The following may assist you in preparation for your hearing. If you have resolved your
motions, please advise the Clerk’s office.

Boilerplate or generalized objections are tantamount to no objection at all

Each discovery response, whether to an interrogatory or discovery response, whether to an
interrogatory or discovery production is to be answered or objected to separately. The rule is
clear that each interrogatory "shall “shall be answered separately and fully in writing..." SCRCP,
Rule 33(a). If there are objections to interrogatories or requests for interrogatories or requests for
production, “the reasons for objection shall be stated..." SCRCP, Rules 33(a) and 34(b).
Whether the reasons are satisfactory is to be decided on a case by case basis. However, keeping
in mind the general purposes and concepts stated in the rules can help combat frivolous and
obfuscatory objections.

"An affirmative duty does exist to answer interrogatories and respond to requests to produce.”
CFRE, LLC v. Greenville County Assessor LLC v. Greenville County Assessor, 395 S.C. 67, 395
S.C. 67, 83,716 S.E.2d 877, 885 (2011)83, 716 S.E.2d 877, 885 (2011). Objections to
interrogatories must be specific and supported by a detailed explanation why the interrogatories
are improper or may result in waiver of the objections. In re Folding Carton Antitrust
Litigation., 83 F.R.D. 260, 264 (N.D. Ill. 1979). The mere statement by a party that the by a party
that the interrogatory was “overly broad, burdensome, oppressive and irrelevant™ is not adequate
to voice a successful objection to an interrogatory. Josephs v. Harris Corp. 677 F.2d 985, 992
(3d Cir. 1982). Parties shall not make nonspecific, boilerplate objections. Objections that state
that the discovery request is “vague, overly broad, or unduly burdensome” are, standing
alone, meaningless and will be found meritless by the court. A party objecting must explain
the specific and particular way in which a given request is vague, overly broad, or unduly



burdensome.' Curtis v. Time Warner Entm’t-Advance/Newhouse P 'ship, 2013 WL 2099496, at
*2 (D.S.C. May 14, 2013). Parties should not recite a formulaic objection followed by an answer
to the request. It has become common practice for a party to object on the basis of any of the
above reasons and then state that, “notwithstanding the above,” the party will respond to the
discovery request, subject to or without waiving such objection. Such an objection and answer
preserve nothing and serves only to waste the time and resources of both the parties and the
court. Such practice leaves the requesting party uncertain as to whether the question has actually
been actually been fully answered or whether only a portion of the question has been answered.
Id. citing 2004 A.B.A. Civil Discovery Standards, 2004 A.B.A. Sec. Lit. 18. One objecting to
discovery must show specifically how, despite the broad and liberal construction afforded the
discovery rules, each interrogatory is not relevant or how each question is overly broad,
burdensome or oppressive, by submitting affidavits or offering evidence revealing the nature of
the burden. Roesberg v. Johns-Manville Corp., 85 F.R.D. 292, 296 (E.D. Pa. 1980). It is not
proper to object merely because answering interrogatories may require expending considerable
time, effort or expense or may interfere with business operations. Id. at 97.

“General objections” that purportedly apply to all discovery responses are improper. These
general objections do not comply with the letter or spirit of the rules as they do not provide the
specificity required to each request.?

"' Walker v. Lakewood Condo. Owners Ass'n, 186 F.R.D. 584, 587 (C.D. Cal. 1999); see
also Steed v. EverHome Mortg. Co., 308 Fed. Appx. 364, 371 (11th Cir. 2009) (“[B]oilerplate
objections may border on a frivolous response to discovery requests.”); McLeod, Alexander, Powel
& Apffel, P.C. v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990) (“[T]o say an interrogatory was
overly broad, burdensome, oppressive and irrelevant [is] not adequate to voice a successful
objection to an interrogatory.” (internal quotations omitted)); Josephs v. Harris Corp., 677 F.2d
985,992 (3d Cir. 1982) (“[T]he mere statement by a party that the interrogatory was “overly broad,
burdensome, oppressive and irrelevant’ is not adequate to voice a successful objection to an
interrogatory.”); Adelman v. Boy Scouts of Am., 276 FR.D. 681, 688 (S.D. Fla.
2011) (“[B]oilerplate objections [are] legally inadequate or meaningless.”); Nissan N. Am., Inc. v.
Johnson Elec. N. Am., Inc., 2011 WL 669352, at *2 (E.D. Mich. Feb. 17, 2011)(“Boilerplate or
generalized objections are tantamount to no objection at all ....”); Hager v. Graham, 267 F.R.D.
486,498 (N.D. W. Va. 2010) (“The objection is only a general statement that does not specify how
the [request for production] is vague, ambiguous, and overly broad. Therefore, the objection is
improper.”); Enron Corp. Sav. Plan v. Hewitt Assocs., L.L.C., 258 FR.D. 149, 159 (S.D. Tex.
2009) (“Boilerplate objections are not acceptable; specific objections are required ....” (internal
quotations omitted)); A. Farber & P'rs, Inc. v. Garber, 234 F.R.D. 186, 188 (C.D. Cal.
2006) (“{Gleneral or boilerplate objections such as ‘overly burdensome and harassing’ are
improper—especially when a party fails to submit any evidentiary declarations supporting such
objections.™).

2 Mills v. E. Gulf Coal Preparation Co., LLC, 259 FR.D. 118, 132 (S.D. W. Va. 2009) (“Failure
to state objections specifically in conformity with the Rules will be regarded as a waiver of those
objections.”); Sabol v. Brooks, 469 F. Supp. 2d 324, 328 (D. Md. 2006) (“[FJailure to make
particularized objections to document requests constitutes a waiver of those objections.”); In re
Folding Carton Antitrust Litig., 83 F.R.D. 260, 264 (N.D. Ill. 1979) (“General objections may



For an objecting party to carry its burden, the objection must be specific, the party making it
must explain why it applies on the facts of the case to the request being made, and if the party is
providing information subject to the objection, the party must articulate how it is applying the
objection to limit the information it is providing.* In short, objections should be plain enough and
specific enough so that the Court can understand in what way the discovery is claimed to be
objectionable. See generally Curtis v. Time Warner Entmt’-Advance/Newhouse P 'ship. 2013 WL
2099496. at *2 (D.S.C, May 14, 2013). See generally Kosieradzki & Rahimi, supra, at 30-31
(“Objections must be sufficiently particular to advise the requesting party and the court to what
extent the discovery request is objectionable.”).

General objections to requests as excessive, overbroad, and unduly burdensome, without more
detail as outlined herein, are considered by the Court as per se insufficient. The objecting party
must show specifically how each discovery request is burdensome or oppressive by submitting
affidavits or offering evidence revealing the nature of the burden. Oleson v. Kmart Corp., 175
F.R.D. 560, 565 (D. Kan. 1997); accord Roesberg v. Johns—Manville Corp., 85 F.R.D. 292, 29—
97 (E.D. Pa. 1980) (explaining that an objecting party “must show specifically how ... each
interrogatory is not relevant or how each question is overly broad, burdensome or oppressive ...
by submitting affidavits or offering evidence revealing the nature of the burden” (internal
citations omitted)). Responses which provide no information whatsoever in support of these
assertions are very likely to be overruled and may be sanctionable if deemed to be abusive
violations by the Court.

Use of Standard Interrogatories — Abusive Objections

Rule 33(b) lists specific interrogatories that are allowed “[i]n all cases...” and should be served.
Attorneys responding to these standard interrogatories with paragraphs of copy and paste generic
objections are engaging in dilatory conduct. Neither attorneys nor courts should tolerate such
obstructive behavior.

result in waiver of the objections.”). See generally Wise, supra, at 569 (“[Blecause general
objections are nonspecific and ‘hide the ball’ with respect to what information or material is being
provided and what information or material is being withheld and why ... [they] have been
universally condemned by courts for this very reason.”); Mark Kosieradzki & Kara Rahimi, Keep
Discovery Civil: When Opposing Counsel Obstructs or Deflects Your Access to Evidence, Look to
the Rules and Long—Settled Case Law for Relief. Both Are on Your Side, Trial, June 2008, at 32
(“[C]Jourts have held that asserting numerous general objections obscures any valid objections and
may result in a waiver of the valid objections absent a showing of good cause.”).

3 See Josephs, 677 F.2d at 992 (explaining that a party's objections must “show specifically how
each interrogatory is not relevant or how each question is overly broad, burdensome or oppressive”
(internal quotations and alterations omitted)); DL v. District of Columbia, 251 F.R.D. 38, 43
(D.D.C. 2008)(explaining that if party's objections “are not applied with sufficient specificity to
enable this Court to evaluate their merits ... this Court will overrule [the party's] objections in their
entirety”); Folding Carton, 83 F.R.D. at 264 (“Objections to interrogatories must be specific and
[be] supported by a detailed explanation why the interrogatories are improper.”).



Rule 33(b) requires responding with important facts known or observed by witness so that the
summary is restricted to the actual knowledge of the witness. Note to Rule 33(b). The rules make
it clear that specific objections and reasons are required when responding. There can be no good
reason to objecting to standard interrogatories.

Production of Documents

As to documents produced in response to discovery requests, the responding party shall produce
them "as” they are kept in the usual course business or shall organize and label them to
correspond with the categories in the request." SCRCP, Rule 34(b). If the form for producing the
information is not specified or otherwise agreed upon, the responding party must produce the
information in a form which it is ordinarily maintained that is reasonably usable. SCRCP,

Rule 34(b)(1). When dealing with electronic discovery, it "must relate to the claims and defenses
asserted in the pleadings and should serve as a means for facilitating a just and cost-effective
resolution of disputes.” Notes to 2011 Amendment, SCRCP, Rule 34.

Duty to Consult Before Moving to Compel

One submitting discovery requests may move for an order under Rule 37(a) with respect to any
objection to or other failure to answer the interrogatory or request for production. SCRCP, Rule
33(a) and 34(b). If the discovery responses received are improper, consult with the other party
and try to resolve the issues. Rule 11 requires that before filing a motion, one communicate with
opposing counsel and attempt in good faith to resolve the matter contained in the motion, unless
the movant’s counsel certifies that consultation would serve no useful purpose or could not be
timely held. SCRCP, Rule 11(a). After consulting, compromises may be reached so that only the
actual controversies are presented to the court.

The rule requires that the movant's counsel affirm that consultation has taken place. Attaching
correspondence showing the attempts to resolve the matter with the articulated reasons from both
sides can help demonstrate the issues for the court.

Burden — Motion to Compel

After consulting as required, one needs to move to compel the other side to sufficiently respond
to your requests. As part of the motion, provide the court with both the request and the responses
at issue, and explain why the responses are deficient in the context of the case. Articulate specific
reasons, not generalities as to why the discovery sought is proper. Generally, the initial burden is
on the party moving to compel to inform the court (1) which discovery requests are the subject of
the motion, (2) which responses are disputed, (3) why the party believes the responses are
deficient, (4) why any objections are not justified, and (5) why the information sought through
discovery is discoverable. After the moving party has met its burden, the party resisting
discovery must show specifically how each interrogatory or request for production is not relevant
or how each is overly broad, burdensome or oppressive. If claims of privilege or work product
are made, the factors and facts supporting such claims should be supported with specifics, not



generalities, in the form of a privilege log that will provide enough information for you and the
court to evaluate the objection.

Opinions and Contentions Proper

The rules allow one to serve discovery designed to eliminate the need for depositions or other
expensive ways of establishing opinions or contentions of the parties. An interrogatory otherwise
proper is not necessarily objectionable merely because an answer to the interrogatory involves an
opinion or contention that relates to fact or the application of law. SCRCP, Rule 33(d).
Similarly, requests for admission may be served for purposes of the pending action only
concerning any matters within the scope of Rule 26(b) that relate to statements or opinions of
fact or of the application of law, including the genuineness of any documents described in the
request. SCRCP, Rule 36(a). Further, opinions of experts are proper subjects of discovery as
well. SCRCP, Rule 26(b)(4)(A).

Privilege Log - Express Claims of Privilege or Trial Preparation

A party may withhold information otherwise discoverable by expressly claiming such material is
privileged or subject to protection as trial preparation material. SCRCP, Rule 26(b)(5). The claim
shall be made expressly and shall describe the nature of the documents, communications or
things not produced or disclosed in a manner that, without revealing the information itself
privileged or protected, will enable other parties to assess the applicability of the privilege

or protection. SCRCP, Rule 26(b)(5)(A-B). See aiso Note to 1996 Amendment. The Rules
expressly require the disclosure of the nature of evidence prior to any claim of privilege so other
parties may assess the applicability of the privilege or protection. Samples v. Mitchell, 329 S.C.
105, 111, 495 S.E.2d 213, 216 n.5 (Ct. App. 1997). The obligation to describe what is being
withheld and why also applies to non-parties when responding to a subpoena, under SCRCP,
Rule 45(d)(2). SCRCP, Rule 26(b)(5) Note to 1996 Amendment.

For, example, the work product rule would not excuse the failure to disclose the existence of a
surveillance video tape pursuant to the standard interrogatories. If an attorney believed the other
side had no right to this evidence, either because of relevancy or because of the work product
rule, she should have either objected to the interrogatory or disclosed the existence, but not the
content, of the evidence and moved for a protective order. Samples v. Mitchell, 329 S.C. 105,
111, 495 S.E.2d 213, 216 (Ct. App. 1997). The decision whether a document is privileged is for
the court, not the party. Privileged Matter—Assertion of Privilege, 8 Fed. Prac. & Proc. Civ. §
2016.1 (3d ed.). In making determinations as to the adequacy of the privilege log, the court
should be guided by a sense of reasonableness in deciding what should be required. /d.

The use of a "privilege log" by party withholding the material is designed to satisfy the

requirement that the claim to be made expressly and provide the other party with an opportunity
to assess the applicability of the claimed privilege or protection. The description should provide
a feasible means of understanding why each document is privileged or protected. Depending on
the case, a privilege log may consist of details like a description and date of the document along
with who created and received it. The required detail of the privilege log should be decided on a



case by case basis. However, the log should not generically assert privilege or simply use words
like “privileged document.”

Attorney-Client Privilege

Generally, the party asserting the privilege must establish the confidential nature of the
communication. State v. Doster, 276 S.C. 647, 653, 284 S.E.2d 218, 220 (1981). To establish an
attorney-client privilege, the person asserting the privilege must show that the relationship
between the parties was that of attorney and client and that the communications were
confidential in nature for the purpose of obtaining legal advice. Crawford v. Henderson, 356 S.C.
389, 395, 589 S.E.2d 204, 207-08 (Ct. App. App. 2003). The essential elements giving rise to the
privilege were stated by Wigmore to be: "(1) Where legal advice of any kind is sought, (2) from
a professional legal adviser in his capacity as such, (3) the communications relating to that
purpose, (4) made in confidence (5) by the client, (6) are at his instance permanently protected
(7) from disclosure by himself or by the legal adviser, (8) except the protection be waived."

State v. Doster, 276 S.C. 647, 651, 284 S.E.2d 218, 219-20 (1981).

The privilege must be tailored to protect only confidences disclosed within the relationship. And
the court must determine the question of privilege without first requiring disclosure of the
substance of the communication. /d. Not every communication within the attorney and client
relationship is privileged. The privilege does not extend to communications in furtherance of
criminal, tortious or fraudulent conduct. /d.

Attorney Work Product and Limitations

“The attorney work product doctrine protects discovery documents prepared in anticipation of
litigation, unless a substantial need can be shown by the requesting party.” Stokes Craven—
Holding Corp. v. Robinson, 416 S.C.517, 537, 787 S.E.2d 485, 495 (2016). “Generally, in
determining whether a document has been prepared 'in anticipation of litigation,” most courts
look to whether or not the document was prepared because of the prospect of litigation.” Id.

"The document must be prepared because of the prospect of litigation when the preparer faces an
actual claim or a potential claim following an actual event or series of events that reasonably
could result in litigation." Nat 'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Murray Sheet Metal
Co.,967 F.2d 980, 984 (4th Cir. 1992). Thus, materials prepared in the ordinary course of
business or pursuant to regulatory requirements or for other non-litigation purposes are not
documents prepared in anticipation of litigation within the meaning of Rule 26(5)(3). Id. See
also, Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 294, 692 S.E.2d 526, 530 (2010). A
party must show more than a statute governing the party's actions considers the possibility of
future litigation or concerns litigation. /d.

Motion for Protection

If the discovery process threatens to become abusive or create a particularized harm to a litigant
or third party, the trial judge may issue an order "to protect a party or person from annoyance,
embarrassment, oppression, or undue burden by expense.” Hollman v. Woolfson, 384 S.C. 571,



578, 683 S.E.2d, 495, 498(2009). "The person requesting protection from the court or
Commission must initially show good cause by alleging a particularized harm which will result if
the challenged discovery is had...Once the party seeking the protective order has met its burden
of showing good cause by alleging a particularized harm, the party seeking the discovery must
come forward and show that the information that is sought 'is both relevant and necessary to the
case. When both parties meet their burden of proof, the court must weigh the opposing factors.”
Hamm v. SCPSC, 312 S.C. 238, 439 S.E.2d 852, 854 (1994); see also, Hollman v. Woolfson, 384
S.C. 571, 578, 683 S.E.2d 495, 498 (2009).

Duty To Supplement

A party who has responded to a discovery request under Rules 31, 33, 34 and 36 with a response
that was complete when made is under a duty to promptly transmit to the other party information
sought which comes to the knowledge of a party, his representative or attorney after the original
answers have been submitted. SCRCP, Rule 26(e). "This duty to supplement does not apply to
discovery under Rule 30 Depositions Upon Oral Examination.”

"[T]here is an additional duty to provide supplemental information on expert witnesses and
witnesses with knowledge of the facts of the case regardless of the form of the discovery request.
The obligation to supplement prior discovery responses includes the duty to amend or
supplement answers which are found to be incorrect or misleading...” SCRCP, Rule 26(¢e) Note
to 1996 Amendment.

Conclusion

The moving party shall provide an affidavit detailing the attempts to resolve the motion prior to
the hearing shall be presented. The affidavit should list a statement of services rendered which
details the time and fees generated from pursuit of the discovery sought in the Motion to
Compel. Affidavits, briefs and proposed Orders granting the requested relief and leaving a
blank for the amount of fees and costs to be awarded shall be presented to the court at the
hearing and shall also be served on opposing counsel prior to the hearing. Failure to comply
may result in denial of the relief.

As to any objection to discovery on the basis that the information sought is either privileged or
work product, the objecting party shall prepare and present at the time of the hearing their
privilege log detailing the basis for the claim to privilege or reason why it should be excluded
from production.

At a minimum, the privilege log should detail the date of the communication/statement, who
prepared or made the statement, to whom the statement was directed to and finally, the specific
basis for the privilege should be included in the log. While this will necessitate much more work
on the part of the party claiming the privilege, failure to prepare and bring this log to the
hearing will result in the privilege claimed considered waived by the court and the motion to
compel shall be granted.

The Motion to Compel hearing shall constitute a hearing under Rule 37(d) 4, SCRCP.



